On the Right to Social Assistance by 韩荣和
学校编码：10384                             分类号_______密级 ______ 




博 士 学 位 论 文 
 
社会救助权论 





专 业  名 称：民商法学 
    论文提交日期：2011 年  7 月 
论文答辩时间：2011 年    月 
学位授予日期：2011 年    月 
答辩委员会主席：           
评    阅    人：           































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的




























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 






                             声明人（签名）： 














































































































































The riht to social assistance is a right granted to citizens or members of 
society, who are difficult to maintain bacic living due to old age, sickness, 
disability, natural disaster or loss of ability to work, unemployment and other 
causes of loss of revenue or income interruption. They can require the state and 
society according to legal procedures and standards to provide material 
assistance to keep adequate standard of living and social services. The 
establishment of right to social assistance is the inevitable result of 
development of social assistance. The evolution of the right to social assistance 
in western developed countries is far ahead of our country. The establishment of 
right to social assistance still needs theoretical and practical basis. Study of 
social assistance in China focused on the system level. The right to social 
assistance is a relative vague concept, which is lack of comprehensive study. In 
the context of our country, poverty is still prominent and the legislative 
procedure of social assistance is initiated. Therefore, there is representatively 
theoretical and practical significance to strengthen the research of the right to 
social assistance. This paper defines social assistance and right to social 
assistance through the notion of recipients’ centrism. By means of historical 
analysis, modal analysis, comparative analysis and specification analysis，the 
author deep discusses the basic attribute, value and the internal structure of 
right to social assistance. Then realization of the right to social assistance is 
considered as a comprehensive statement and purpose of the full text. In a word, 
the article has comprehensively demonstrated the establishment of right to 
social assistance. 
The author studies the right to social assistance in this paper, which 













Chapter one aims to dedue the development trend of the right to social 
assistance according to sort out the historical context of the development of 
social assistance, discuss the history reason for the establishment of right to 
social asisstance and elaborate theory and practical basis of the establishment of 
the right. First of all, the author examines the historical development of social 
assistance, which can be divided into four phases in Western countries: charity, 
state responsibility, rights perspective and the new rights perspective. Howerver, 
the development of social assistance in China is only at the phase of state 
responsibility. Under the right trend to social assistance, it is imperative to 
establish the right to social assistance. Sencondly, the chaper analyses the 
rationality of the establishment of the right to social assistance in theory. The 
Rights' Sociology plays theoretical guidance role for the establishment of the 
right to social assistance. Under the influence of Rights' Sociology, the 
necessary economic and social conditions continue to improve, which is good 
for right to create and develop. Then the right to social assistance comes into 
being. The form and content of protection the right to survive is the objective 
requirement and motivation of the establishment of the right to social assistance. 
As a basic human right, the protection and implementation of the right to 
survive determine the trail of development of the right to social assistance. And 
when the rights paradigm as a theoretical paradigm sets up in the field of social 
assistance, the rights-based paradigm has applied to study social assistance. 
There is a methodological basis for the establishment of right to social 
assistance. Finally, this chaper tests establishment of the right to social 
assistance in social practice. The prevalence of poverty is the basic social 
background for the establishment of the right to social assistance. The state 
responsibility for social assistance is the bridge of solution to the problem of 
poverty and legal recognition for the right to social assistance. They are the 
practical foundation of establishment of the right to social assistance. 













includes the connotation, nature and value of the right. Firstly, according to 
analyzing the definition of social assistance, we can conclude that the research 
of social assistance in our country has state centrism trend. Under the guidance 
of right perspective, "recipients’ centralism" thought should be reflected in the 
meaning of social assistance, the terms of right to social assistance and the 
connotation of right to social assistance. It comes to that "right to social 
assistance " diction is the most appropriate through comparing the "right to get 
social assistance " and "right to administrative assistance ". And "recipients’ 
centralism" thought vividly reflects in the connotation of right to social 
assistance. Secondly, the basic attribute of right to social assistance is the 
crucial element of reasonably answering to what is the right of social assistance. 
And the basic attribute embodies in the existence form of right to social 
assistance at human rights law, constitution and social security act. Judged from 
the ethical role, the right to social assistance is a basic human right. From the 
background of Sozialstaat, the right to social assistance is one of the 
constitutional rights. From a social perspective, the right to social assistance is 
a basic and developing right to social security. Finally, the value of right to 
social assistance is mainly revealed to meet the basic needs of human. And the 
survival and development should be the essencial and core requirements for 
people. Therefore, through questioning the value of the right to social assistance 
from the angle of human, it comes to that the fundamental and ultimate merit of 
right to social assistance is respectively making human survive and develop. 
Chapter three is about the internal structure of right to social assistance. 
Under the guidance of the basic idea of "right is legal relationship", the 
structure of the right to social assistance includes subject, object and content. 
Firstly, the subject of right to social assistance is divided into right subject and 
duty subject. From different angles, it comes to different general right subject 
of right to social assistance. With the standard of the period of absolutely 













be divided into the long-term poor and the short-term poor. It shows that the 
long-term poor and the short-term poor can be converted each other. From the 
real point of view, the special subjects of obligation of right to social assistance 
are state and social organizations. Secondly, the theory about object of right to 
social assistance mainly exist three views: material assistance, spirit relief and 
ability relief. The object in our country is mainly the material assistance, and 
spirit relief and ability relief should be the developing direction of the object. 
Thirdly, the nature of right to social assistance determines the enrichment and 
expansion of right to social assistance. Right to social assistance includes: right 
to minimum living security, right to medical assistance, right to housing 
assistance, right to disaster assistance, right to educational assistance, right to 
unemployment assistance and right to legal assistance, etc. With the changes of 
economic and social conditions, the subject, object and content of the right to 
social assistance will accordingly change. That is to say that the structure of 
right to social assistance is a dynamic developing system. 
Chapter four: realization of the right to social assistance is the starting and 
ending point of the establishment of the right to social assistance. It essentialy 
aims to make the nature and statutory right to social assistance transform into 
realistic right. Firstly, the chapter analyzes the basic conditions required by the 
realization of the right to social assistance. As well as it indicates that social 
-economic conditions are the basic elements and decisive facter of the 
realization of the right to social assistance. Specifically, poverty is one of the 
most typical social -economic conditions that affect the realization of the right 
to social assistance. The realization of the right requires elimination of absolute 
poverty and promotion of the capacity of shaking off poverty. In addition, the 
realization of the right to social assistance is also the basic requirement of the 
implementation of social protection policies. Secondly, from the actual situation 
in our country, the realization of the right to social assistance sinks into 













government social assistance agencies, inadequate preparation of social 
-economic conditions and lack of perfect legal protection system. Finally, the 
author looks into the future of the realization of the right to social assistance in 
our country. By highlighting the subjectivity of vulnerable groups and enhance 
service awareness of government for social assistance in our country, we can 
spread the concept of right to social assistance. And by trying to improve the 
standard of poverty and social assistance, implementing the right-oriented 
system of social assistance, we can optimize the social- economic environment 
of the realization of the right to social assistance. All in all, considering the 
current situation of the system of social assistance in our country, the urgent 
matter of the moment is constructing legal mechanisms in legislation to protect 
the right to social assistance. 
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